IN THE FEDERAL SHARIAT COURT
(ORIGINAL JURISDICTION)

PRESENT

MR. JUSTICE IQBAL HAMEEDUR RAHMAN, CHIEF JUSTICE
MR. JUSTICE KHADIM HUSSAIN M. SHAIKH
MR. JUSTICE DR. SYED MUHAMMAD ANWER

SHARIAT PETITION NO. 16/1 OF 2022
Haji Saif-ur-Rahman Shaheen son of Haji Fazal Din Ansari, Resident of
Mohalla Tahlianwala,18-Aabkari Road, Jhang Saddar.

PETITIONER

VERSUS

1. Islamic Republic of Pakistan, Government of Pakistan through Attorney
General of Pakistan, Islamabad.

2. Province of Punjab / Government of Punjab, Khyber Pakhtunkhwa,
Sindh, Balochistan through Attorney General of all provinces.

3. Nighat Yasmeen wife of Haji Saif-ur-Rehman Shaheen Ansari

4, Muhammad Hammad Choudhary son of Khan Muhammad (brother of
Nighat Yasmeen), House No.75/B, Arainwala, Jhang Saddar.

5. Chairman / Secretary Reconciliation Council, Jhang.
RESPONDENTS
Counsel for Petitioner: In-person.
Date of Institution: 08.10.2022
Date of Hearing: 19.09.2023
Date of Judgment: 06.10.2023
UDGMENT

DR. SYED MUHAMMAD ANWER, |: In the instant Shariat Petition, the

petitioner appeared in-person and sought two types of reliefs i.e., one is a
relief in-personam, regarding a judgment and decree of Khula (&), which was
initially granted by the Family Judge, Jhang on 18.05.2022 against the
petitioner and in favour of the petitioner’s wife after acting upon Section
10(5) of the West Pakistan Family Courts Act, 1964 (Amended 2015). He

sought relief against the impugned judgment and decree of the Family Judge,
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Jhang, dated 18.05.2022, whereby the suit for dissolution of marriage on the
basis of Khula was decreed against the petitioner, in the same case the
petitioner filed a writ petition in the Lahore High Court, which was dismissed
in limine by the Lahore High Court on 20.09.2022. Although, this relief cannot
be granted by this Court being in-personam relief, which is outside the scope
of jurisdiction of this Court. However, secondly he highlighted one pertinent
point in seeking this personal relief through his petition that the Family
Court, Jhang dismissed the petition on 18.05.2022 while acting upon Section
10(5) of the Family Courts (Amendment) Act, 2015. The relevant portion of
the impugned order is as under:

...... Keeping in view the statement of the plaintiff and above
situation, the pre-trial reconciliation proceedings are declared as
failed and suit of the plaintiff for dissolution of marriage is hereby
decreed on the basis of Khulla u/s 10(5) under the Provisions of
Family Courts, Act 1964 (Amended 2015), subject to surrender up
25% of admitted prompt dower to be returned by the plaintiff to the
defendant to be deposited within ten days with the Civil Nazir
Account, Civil Courts Jhang as trust to be given to the defendant. No
order as to cost.”

2. Whereas, Section 10(5) was declared as against the injunctions of
Islam by this Court through its judgment, dated 17.02.2022, in case reported

as PLD 2022 FSC 25 (Imran Anwar Khan v. Government of Punjab, etc.),

wherein this Court specifically mentioned the date of 01.05.2022 for
becoming Section 10(5) of the Family Courts (Amendment) Act, 2015 as null
and void under Article 203D(2)(b) of the Constitution of Islamic Republic of
Pakistan, 1973 as under:
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It is apparent from the above mentioned judgment of this Court, dated
17.02.2022, that the day on which the Family Court, Jhang passed the
impugned order i.e. 18.05.2022, the said provision was ineffective as was
declared against the injunctions of Islam as laid down in the Holy Quran and
Sunnah by this Court. However, this fact skipped the notice of the Lahore High
Court while dismissing the writ petition of the petitioner in limine on
20.09.2022. The petitioner sought relief from this Court that the judgment of
the Lahore High Court as well as the order of the Family Judge, Jhang be
declared null and void. This point is clear that this is not the proper forum for
grant of this relief as prayed for by the petitioner, however we would like to
stress here that according to the Constitution of Islamic Republic of Pakistan,
1973, once any judgment or decision of this Court attains finality, it becomes
binding upon a High Court and on all courts subordinate to a High Court under
Article 203GG of the Constitution. For ready reference, Article 203GG of the
Constitution is reproduced as under:

“203GG. Subject to Articles 203D and 203F, any decision of
the Court in the exercise of its jurisdiction under this Chapter
shall be binding on a High Court and on all courts subordinate to
a High Court.”

However, here we think it appropriate to highlight this constitutional

aspect of the jurisdiction of the Federal Shariat Court for the High Courts and
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all the Courts subordinate to the High Courts to maintain conformity in the
dispensation of justice as well as to avoid conflicting judgments.

3. The petitioner relied on a number of Ayats and Ahadith related to Khula
and also misquoted our above referred judgment while arguing that a Family
Court cannot grant a decree of Khula merely on the recording of plaintiff’s
statement in a suit for dissolution of marriage on the basis of Khula without
having and recording the consent of her husband.

4, That pursuant to hearing the arguments of the petitioner at length, we
had dismissed the petition in hand vide our short order dated 19.09.2023. So
far as the relief in-personam, which is sought by the petitioner through this
petition, is concerned, the petition is not proceedable. However, we have
decided to give detailed reasons for dismissal of the petition to elucidate
certain fundamental points related to Khula in order to eliminate some
common misunderstandings prevalent in the society as same were stressed
upon by the petitioner i.e. Khula is not an absolute right of a woman, even
if she surrenders her Maher and makes a statement that she cannot live
with her husband as his wife within the limits prescribed by Allah along
with assigning the reason. Such misconceptions are common in our society
and due to these misconceptions and misunderstandings, women face
difficulties while seeking dissolution of marriage on the basis of Khula from
the Family Courts so much so that at times they severely feel that their right
of Khula is being denied, which is clearly and absolutely granted to them by
I[slam.

5. In view of the preliminary arguments advanced by the petitioner in the

instant Shariat Petition, we have formulated the following points, which need
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our deliberations to further clarify the distinction of this right of women,

which is granted by Islam to them.

)

1)

Whether the right of Khula is an absolute right of a woman in Islam
and what are the requirements that are necessary to obtain Khula?
Whether a Judge can grant Khula when so demanded by a wife of

a person and the husband is not agreeing to grant it to his wife?

6. Fundamentally the Verse-229 of Surah Al-Bagarah provides the

basis of dissolution of marriage on the basis of Khula in the following

manner:
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Divorce is twice. Then, either keep [her] in an acceptable manner
or release [her| with good treatment. And it is not lawful for you to
take anything of what you have given them unless both fear that
they will not be able to keep [within] the limits of Allah. But if you
fear that they will not keep [within] the limits of Allah, then there
is no blame upon either of them concerning that by which she
ransoms herself. These are the limits of Allah, so do not transgress
them. And whoever transgresses the limits of Allah - it is those who
are the wrongdoers.

Following Ahadith narrate and explain some practical examples of

granting Khula to a lady by the Prophet (SAW). In this regard, following is the
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most famous Hadith, which explains the issue of Khula, and is reported in Sahih
Bukhari, Sahih Muslim and several other books of Hadith.
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Ibn ‘Abbas told that the wife of Thabit b. Qais came to the Prophet
and said, “Messenger of God, I do not reproach Thabit b. Qais in
respect of character or religion, but I do not want to be guilty of
infidelity (,25) regarding Islam.” God’s Messenger asked her if she
would give him back his garden, and when she replied that she
would, he told him to accept the garden and make one declaration
of divorce.

[emphasis added]

Same tradition is reported by Ibn-e-Majah in the following manner
regarding the demand of dissolution of marriage on the basis of Khula. A wife
of Thabit Bin Qais (RA) went to the Holy Prophet (SAW) and explained to him

her willingness of dissolution of her marriage on the basis of Khula.
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Jamilah bint Salul came to the Prophet [ﬂ%}'} and said: "By Allah, 1

do not find any fault with Thabit regarding his religion nor his
behavior, but I hate disbelief after becoming Muslim and I cannot

stand him. "The Prophet ({5;%}“3) said to her: 'Will you give him back
his garden?" She said: "Yes." So the Messenger of Allah (ﬁ%f}”!) told

him to take back his garden from her and no more than that.

In following Hadith, an incident of Habibah bint Sahl (RA), who was
another wife of Thabit bin Qais (RA) is narrated, which is also reported in several
books of Hadith.
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She (Habibah) was the wife of Thabit ibn Qays ibn Shimmas. The
Messenger of Allah [%‘@) came out one morning and found
Habibah by his door.

The Messenger of Allah ({l@‘i’) said: Who is this? She replied: I am
Habibah, daughter of Sahl. He asked: What is your case? She

replied: 1 and Thabit ibn Qays, referring to her husband, cannot
live together.
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When Thabit ibn Qays came, the Messenger of Allah [ﬂ%}'} said to
him: This is Habibah, daughter of Sahl, and she has mentioned
(about you) what Allah wished to mention.

Habibah said: Messenger of Allah, all that he gave me is with me.

The Messenger of Allah [@?Z{’oﬂ) said to Thabit ibn Qays: Take it
from her. So he took it from her, and she lived among her people
(relatives).

7. These are considered by scholars of Ahadith as the basic Ahadith that
explain the legality of Khula as a right of women in the Islamic Law because it
was granted to them by the Holy Prophet (SAW) when so demanded by the
ladies in lieu of Mahar. The abovementioned Ayat No.229 of Surah Al-Baqarah
and Ahadith give us some fundamental points of guidance necessary for a
court of law to keep in mind while passing a decree and judgment of
dissolution of marriage on the basis of Khula. These points are as follows:
Firstly, it is the fundamental right of a woman according to the
injunctions of Islam as laid down in the Holy Quran and Sunnah to claim decree
for dissolution of marriage from the court of law, which cannot be denied.
Secondly, to seek a decree of dissolution of marriage on the basis of
Khula from the court of law, levelling of any allegation of maltreatment or
mistreatment and misbehavior is not at all necessary. It is sufficient for her to
state that she dislikes her husband to the extent that she cannot live with him
as his wife within the limits prescribed by Allah for the court to proceed upon
her demand. The wordings of these Ahadith are also very relevant that any
kind of subjective feeling regarding disliking of a husband is a valid ground of
dissolution of marriage on the basis of Khula, no additional ground or proof is

required by the court to prolong the matter.
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Thirdly, in addition to that, the statement which is referred to in the
preceding paragraph, if woman wants Khula from her husband and she

willfully returns the full amount of Mahar to her husband as Badal-e-Khula

(¢®Ja4), then the court should pass a decree of Khula without delay.

8. A decision of Hazrat Umar (R.A) is also relevant in this regard, which guides
us that if a wife is discontented with her husband and does not want to continue
to live with him as his wife then her marriage can be dissolved on the basis of
Khula, even at a reduced amount of Mahar from the total amount of Mahar.
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An opinion of Hazrat Ali (RA) states that the amount of Badl-e-Khula
should not be more than the total amount of Mahar. Majority of Muslim jurists
are of the same opinion. Most of them are reported in the same book i.e.
Musannaf Ibn Abi Shaybah as under:
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These aforementioned decisions and opinions of the Sahabah (R.A) tell

us that the amount of return of Mahar should not exceed from the maximum
amount of Mahar, which is paid, however it can be settled at much lesser

amount depending upon the circumstances of a case.
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9. We would like to highlight this important point regarding Khula that it
is not always necessary or binding on the woman to completely forego her
dower for seeking dissolution of marriage on the basis of Khula. The amount
of monetary compensation, which is to be paid by a woman, in a case of Khula
cannot be greater than the dower amount received by her from her husband.

This point is based on the wordings of the following Ahadith:
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Jamilah bint Salul came to the Prophet (ﬁﬂé}‘i’) and said: "By Allah,

I do not find any fault with Thabit regarding his religion nor his
behavior, but I hate disbelief after becoming Muslim and 1

cannot stand him. "The Prophet (ﬁ'”,l'bf}‘?) said to her: 'Will you give
him back his garden?" She said: "Yes." So the Messenger of Allah
(ﬂ»’gﬂ) told him to take back his garden from her and no more
than that.

[emphasis added]

10. However, if a wife claims that she is forced to seek a decree of Khula
because of her husband's ill-treatment or mistreatment, etc., the Court may
reduce the amount of compensation if it finds the husband at fault after
recording of evidence so much so that in severe cases, the Court may grant
divorce in case of Khula to a wife without paying back any amount of Mahar
(=) at all. Many great Muslim jurists are of this opinion, like Imam

Muhammad Hassan Al-Shaybani, Imam Abu Hanifa and Imam al-Kasani etc. It
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is reported by Imam Muhammad Hassan Al-Shaybani that Imam Abu Hanifa

was of the following opinion in this regard:
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(Ref: Imam Muhammad Shaybani, Kitab-ul-Asar, Page 258)

The matter is further elaborated by Imam Muhammad Hassan

Al-Shaybani in his Muta as follow:
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According to him, same was the opinion of Imam Abu Hanifa. In
addition to that many other jurists are also of the similar opinion, which is

quoted by Ibn Qudamah in al-Mughni as under:
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11. This point was also elaborated by this Court in our earlier judgment

reported as PLD 2022 FSC 25 (Imran Anwar Khan v. Government of Punjab,
etc.). We have already declared in our abovementioned judgment that under
the Islamic law, as laid down in the Holy Quran and Sunnah, no Badl-e-Khula
(&3 Jv) can be fixed by a statute as a mandatory amount for claiming Khula
from the husband through a Court. In case a woman voluntarily surrenders the
entire amount of dower (=) she received at the time of her marriage in lieu of
claiming Khula or Badl-e-Khula through a Court, then the Court has no option
but to grant the decree of dissolution of marriage in her favour, after providing
a chance to the spouses for reconciliation before passing of any decree of
Khula. However, if a lady claims that she wants to seek Khula from her husband
through a Court due to any maltreatment, mistreatment or ill-treatment, then
the Court will decide the quantum of amount to be returned by the lady to the
husband for seeking Khula based on the evidence and circumstances of the
case after determining who is responsible for breakdown of the marriage.

12.  The right of Khula granted to women by the Holy Quran and Sunnah is
an absolute and a unique right, whereby a marriage can be dissolved through
a Court at her will. A wife can get this right by showing her willingness to
return the Mahar to her husband and in addition by simply stating in a court
of law that she can no longer live with her husband as his wife within the
prescribed limits set by the Almighty Allah as a reason for dissolution of

marriage. This right of women cannot be denied by the court of law.
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13. In view of the above, the instant Shariat Petition being not
maintainable was dismissed in limine vide short order announced in open

Court on 19.09.2023 and these are the detailed reasons for the same.

(JUSTICE DR. SYED MUHAMMAD ANWER)
JUDGE

(JUSTICE IQBAL HAMEEDUR RAHMAN)
CHIEF JUSTICE

(JUSTICE KHADIM HUSSAIN M. SHAIKH)
JUDGE

Khalid/*

APPROVED FOR REPORTING.



