
IN THE FEDERAL SHARIAT COURT 
(ORIGINAL JURISDICTION) 

 
PRESENT 

MR. JUSTICE IQBAL HAMEEDUR RAHMAN, CHIEF JUSTICE 
MR. JUSTICE KHADIM HUSSAIN M. SHAIKH 
MR. JUSTICE DR. SYED MUHAMMAD ANWER 
 
 
SHARIAT PETITION NO. 16/I  OF  2022 

Haji Saif-ur-Rahman Shaheen son of Haji Fazal Din Ansari, Resident of 

Mohalla Tahlianwala,18-Aabkari Road, Jhang Saddar. 

                      PETITIONER 
 

VERSUS 
  

1. Islamic Republic of Pakistan, Government of Pakistan through Attorney 

General of Pakistan, Islamabad. 

2. Province of Punjab / Government of Punjab, Khyber Pakhtunkhwa, 

Sindh, Balochistan through Attorney General of all provinces.  

3. Nighat Yasmeen wife of Haji Saif-ur-Rehman Shaheen Ansari 

4. Muhammad Hammad Choudhary son of Khan Muhammad (brother of 

Nighat Yasmeen), House No.75/B, Arainwala, Jhang Saddar.  

5. Chairman / Secretary Reconciliation Council, Jhang.   

 
RESPONDENTS 

 
Counsel for Petitioner: In-person. 

Date of Institution: 08.10.2022 

Date of Hearing: 19.09.2023 

Date of Judgment: 06.10.2023 

 
JUDGMENT 

 
 DR. SYED MUHAMMAD ANWER, J: In the instant Shariat Petition, the 

petitioner appeared in-person and sought two types of reliefs i.e., one is a 

relief in-personam, regarding a judgment and decree of Khula (خٍع), which was 

initially granted by the Family Judge, Jhang on 18.05.2022 against the 

petitioner and in favour of the petitioner’s wife after acting upon Section 

10(5) of the West Pakistan Family Courts Act, 1964 (Amended 2015). He 

sought relief against the impugned judgment and decree of the Family Judge, 
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Jhang, dated 18.05.2022, whereby the suit for dissolution of marriage on the 

basis of Khula was decreed against the petitioner, in the same case the 

petitioner filed a writ petition in the Lahore High Court, which was dismissed 

in limine by the Lahore High Court on 20.09.2022. Although, this relief cannot 

be granted by this Court being in-personam relief, which is outside the scope 

of jurisdiction of this Court. However, secondly he highlighted one pertinent 

point in seeking this personal relief through his petition that the Family 

Court, Jhang dismissed the petition on 18.05.2022 while acting upon Section 

10(5) of the Family Courts (Amendment) Act, 2015. The relevant portion of 

the impugned order is as under:  

“……Keeping in view the statement of the plaintiff and above 

situation, the pre-trial reconciliation proceedings are declared as 

failed and suit of the plaintiff for dissolution of marriage is hereby 

decreed on the basis of Khulla u/s 10(5) under the Provisions of 

Family Courts, Act 1964 (Amended 2015), subject to surrender up 

25% of admitted prompt dower to be returned by the plaintiff to the 

defendant to be deposited within ten days with the Civil Nazir 

Account, Civil Courts Jhang as trust to be given to the defendant. No 

order as to cost.” 

 

2. Whereas, Section 10(5) was declared as against the injunctions of 

Islam by this Court through its judgment, dated 17.02.2022, in case reported 

as PLD 2022 FSC 25 (Imran Anwar Khan v. Government of Punjab, etc.), 

wherein this Court specifically mentioned the date of 01.05.2022 for 

becoming Section 10(5) of the Family Courts (Amendment) Act, 2015 as null 

and void under Article 203D(2)(b) of the Constitution of Islamic Republic of 

Pakistan, 1973 as under:  

عمرام انور خام بنال حکومتِ 2016/آئی آف 4لہٰذا شریعت عرضیدات نمبری: شریعت عرضیدات نمبر:  .28

محمد  2019/ آئی آف 4عمرام خام جدوم بنال حکومتِ پنجاب، عرضیدات نمبر:  2017/آئی آف 7پنجاب، عرضیدات نمبر: 
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ور شریعت عرضیدات نمبر:اکبر سعید وغیرہ بنال  شیخ محمود اقباك بنال حکومتِ  2020/ آئی آف3فیڈریشن آف پاکستام وغیرہ ا

ور )5میں متعارف کرائی گئی ذیلی ترامیم )10کی دفعہ  1964پنجاب منظور کرکے فیملی کورٹ ایکٹ،  ر دیا 6( ا ( کو غیر شرعی قرا

ور )5جاتا ہے۔ مذکورہ ذیلی ترامیم ) ك نمبر )ء 2022( یکم مئی 6( ا ور غیر موثر تصور ہونگی۔ لہٰذا سوا ( کا جواب ۳سے منسوخ ا

  اثبات میں ہے۔

 

It is apparent from the above mentioned judgment of this Court, dated 

17.02.2022, that the day on which the Family Court, Jhang passed the 

impugned order i.e. 18.05.2022, the said provision was ineffective as was 

declared against the injunctions of Islam as laid down in the Holy Quran and 

Sunnah by this Court. However, this fact skipped the notice of the Lahore High 

Court while dismissing the writ petition of the petitioner in limine on 

20.09.2022. The petitioner sought relief from this Court that the judgment of 

the Lahore High Court as well as the order of the Family Judge, Jhang be 

declared null and void. This point is clear that this is not the proper forum for 

grant of this relief as prayed for by the petitioner, however we would like to 

stress here that according to the Constitution of Islamic Republic of Pakistan, 

1973, once any judgment or decision of this Court attains finality, it becomes 

binding upon a High Court and on all courts subordinate to a High Court under 

Article 203GG of the Constitution. For ready reference, Article 203GG of the 

Constitution is reproduced as under:  

“203GG.  Subject to Articles 203D and 203F, any decision of 

the Court in the exercise of its jurisdiction under this Chapter 

shall be binding on a High Court and on all courts subordinate to 

a High Court.” 

 
However, here we think it appropriate to highlight this constitutional 

aspect of the jurisdiction of the Federal Shariat Court for the High Courts and 
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all the Courts subordinate to the High Courts to maintain conformity in the 

dispensation of justice as well as to avoid conflicting judgments.  

3. The petitioner relied on a number of Ayats and Ahadith related to Khula 

and also misquoted our above referred judgment while arguing that a Family 

Court cannot grant a decree of Khula merely on the recording of plaintiff’s 

statement in a suit for dissolution of marriage on the basis of Khula without 

having and recording the consent of her husband. 

4. That pursuant to hearing the arguments of the petitioner at length, we 

had dismissed the petition in hand vide our short order dated 19.09.2023. So 

far as the relief in-personam, which is sought by the petitioner through this 

petition, is concerned, the petition is not proceedable. However, we have 

decided to give detailed reasons for dismissal of the petition to elucidate 

certain fundamental points related to Khula in order to eliminate some 

common misunderstandings prevalent in the society as same were stressed 

upon by the petitioner i.e. Khula is not an absolute right of a woman, even 

if she surrenders her Maher and makes a statement that she cannot live 

with her husband as his wife within the limits prescribed by Allah along 

with assigning the reason. Such misconceptions are common in our society 

and due to these misconceptions and misunderstandings, women face 

difficulties while seeking dissolution of marriage on the basis of Khula from 

the Family Courts so much so that at times they severely feel that their right 

of Khula is being denied, which is clearly and absolutely granted to them by 

Islam.  

5. In view of the preliminary arguments advanced by the petitioner in the 

instant Shariat Petition, we have formulated the following points, which need 
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our deliberations to further clarify the distinction of this right of women, 

which is granted by Islam to them.  

I) Whether the right of Khula is an absolute right of a woman in Islam 

and what are the requirements that are necessary to obtain Khula? 

II) Whether a Judge can grant Khula when so demanded by a wife of 

a person and the husband is not agreeing to grant it to his wife?  

6. Fundamentally the Verse-229 of Surah Al-Baqarah provides the 

basis of dissolution of marriage on the basis of Khula in the following 

manner: 

 ِٓ رٰ شَّ َِ ٍْ  ١ٔاٌَطَّلََقُ  ْٚ رغَْش٠ِْخ ٌۢ ثِبِدْغَب فٍ اَ ْٚ عْشُ َّ  ثِ
غَبن ٌۢ ِْ بۤ  ١ٔفَبِ َّّ ِِ ا  ْٚ ْْ ربَخُْزُ ُْ اَ ًُّ ٌَىُ َٚ لََ ٠ذَِ

دَ اٰللِّ  ْٚ ب دُذُ َّ ْْ ٠َّخَبفَبۤ الَََّ ٠م١ُِْ ۤ اَ َّٓ ش١َْئبً اِلََّ ُ٘ ْٛ ُّ ُ ُْ  ١ٔاٰر١َْز ْْ خِفْزُ دَ اٰللِّ فَبِ ْٚ ب دُذُ َّ فَلََ جَُٕبحَ  ١ٔالَََّ ٠م١ُِْ

  ٗ ب افْزذَدَْ ثِ َّ ب ف١ِْ َّ ِٙ َ٘ب ١ٔع١ٍََْ ْٚ دُ اٰللِّ فَلََ رعَْزذَُ ْٚ ٍْهَ دُذُ ُُ  ١ٔرِ ُ٘ ئِهَ 
ٰٓ ٌٰ دَ اٰللِّ فَبُٚ ْٚ ْٓ ٠َّزعَذََّ دُذُ َِ  َٚ

۔ َْ ْٛ ُّ ٍِ  ( ‎229البقزة) اٌظٰ

 

لاق )صرف( د و  ب ا ر  ہے )یعنی ج ب  د و  د فعہ ط 
ا ئستہ )نکاح میں( ر ہنے ط

 

لاق د ے د ی جائے تو( پھر )عور توں کو( ب ا  تو بطریق ش

 و  

 

 ں

 

 کو د ے چکو ا س میں سے کچھ و ا پس لے لو ہاں ا گر ر

 

  نہیں کہ جو مہر تم ا ں

 

ز

 

ئ
  د ینا ا و ر  یہ جا

 

ھلائی کے شا تھ چھور
 
ب

د ینا ہے ب ا  

 

 

د ا  کی حدو ں کو قائم نہیں ر کھ سکیں گے تو ا گر عور ت

 

 ش  کو خوف ہو کہ و ہ خ
ہ
)خاو ند کے ہاتھ سے( ر ہائی ب ا نے کے بدلے  شو

د ا  کی حدو  

 

ا  ا و ر  جو لوگ خ

 

ن
کل

 

ن
 ش  نہ 
ہ
 سے ب ا 

 

د ا  کی )مقرر  کی ہوئی( حدیں ہیں ا ں

 

ا ہ نہیں یہ خ

 

ن
گ
 ا لے تو د و نوں پر کچھ 

 

میں کچھ د ے د

  
ہ
 ۔ش  نکل جائیں گے و ہ گنہگار  ہوں گےسے ب ا 

 

Divorce is twice. Then, either keep [her] in an acceptable manner 

or release [her] with good treatment. And it is not lawful for you to 

take anything of what you have given them unless both fear that 

they will not be able to keep [within] the limits of Allah. But if you 

fear that they will not keep [within] the limits of Allah, then there 

is no blame upon either of them concerning that by which she 

ransoms herself. These are the limits of Allah, so do not transgress 

them. And whoever transgresses the limits of Allah - it is those who 

are the wrongdoers. 

 

Following Ahadith narrate and explain some practical examples of 

granting Khula to a lady by the Prophet (SAW). In this regard, following is the 
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most famous Hadith, which explains the issue of Khula, and is reported in Sahih 

Bukhari, Sahih Muslim and several other books of Hadith.  

عٓ اثٓ عجبط،" اْ اِشاح ثبثذ ثٓ ل١ظ ارذ إٌجٟ صلى الله عليه وسلم، فمبٌذ: ٠ب سعٛي الله، ثبثذ ثٓ ل١ظ 

، ٌٚىٕٟ اوشٖ اٌىفش فٟ الإعلََ، فمبي سعٛي الله صلى الله عليه وسلم: ارشد٠ٓ ِب اعزت ع١ٍٗ فٟ خٍك ٚلَ د٠ٓ

  .: الجً اٌذذ٠مخ، ٚ ٍمٙب رط١ٍمخ"ع١ٍٗ دذ٠مزٗ؟ لبٌذ: ٔعُ، لبي سعٛي الله صلى الله عليه وسلم

 (صحيح مسلم: باَبُ الْخُلْعِ وَكَيْفَ الطَّلاقَُ فيِهِ )  /  (صحيح البخاري : باَبُ الْخُلْعِ وَكَيْفَ الطَّلاقَُ فيِهِ )

 سے عکرمہ 

 

 کیا، ا ں

 

 کیا، کہا ہم سے خالد نے بیاں

 

 کیا، کہا ہم سے عبدا لوہات  ثقفی نے بیاں

 

 ش  بن جمیل نے بیاں
ہ
 

 

ہم سے ا ر

 

 

د مب

 

ہ کی بیوی نبی کریم صلی ا للہ علیہ و سلم کی خ

 

ن
ع
 بن قیس ر ضی ا للہ 

 

 ت
ئ
ا 

 

 سے ا بن عباس ر ضی ا للہ عنہما نے کہ ب

 

نے ا و ر  ا ں

 کیا کہ ب ا  ر سو

 

 نہیں ہےل  ا للہ  میں حاضر ہوئی ا و ر  عرض

 

 ت
ئ
 سے کوئی شکا

 

لاق ا و ر  د ین کی و جہ سے ا ں

 

 کے ا خ

 

۔ ا لبتہ مجھے ا ں

 کو نہیں ا د ا  کر سکتی(۔ ا س پر نبی 

 

 و ج ی ب

 

 کے حقوق ر

 

 کے شا تھ ر ہ کر ا ں

 

میں ا شلام میں کفر کو پسند نہیں کرتی۔ )کیونکہ ا ں

و ں
ہ

 

ب
 )جو ا 

 

 کا ب ا غ

 

س ماب ا  کہ کیا تم ا ں
ف
 سے 

 

و ں نے کہا  کریم صلی ا للہ علیہ و سلم نے ا ں
ہ

 

ب
نے مہر میں د ب ا  تھا( و ا پس کر سکتی ہو؟ ا 

 قبول  کر لو ا و ر  ا نہیں طلاق د ے د و ۔

 

س ماب ا  کہ ب ا غ
ف
ہ سے( 

 

ن
ع
 ر ضی ا للہ 

 

 ت
ئ
ا 

 

 کہ جی ہاں۔ نبی کریم صلی ا للہ علیہ و سلم نے )ب

Ibn ‘Abbas told that the wife of Thabit b. Qais came to the Prophet 

and said, “Messenger of God, I do not reproach Thabit b. Qais in 

respect of character or religion, but I do not want to be guilty of 

infidelity (کفر) regarding Islam.” God’s Messenger asked her if she 

would give him back his garden, and when she replied that she 

would, he told him to accept the garden and make one declaration 

of divorce. 

 [emphasis added] 

 
Same tradition is reported by Ibn-e-Majah in the following manner 

regarding the demand of dissolution of marriage on the basis of Khula. A wife 

of Thabit Bin Qais (RA) went to the Holy Prophet (SAW) and explained to him 

her willingness of dissolution of her marriage on the basis of Khula. 

عجبط ، اْ ج١ٍّخ ثٕذ عٍٛي ارذ إٌجٟ صلى الله عليه وسلم، فمبٌذ: ٚالله ِب اعزت عٍٝ ثبثذ فٟ عٓ اثٓ 

د٠ٓ، ٚلَ خٍك ٌٚىٕٟ اوشٖ اٌىفش فٟ الإعلََ لَ ا ١مٗ ثغضب، فمبي ٌٙب إٌجٟ صلى الله عليه وسلم:" ارشد٠ٓ 

سنن ابن ) .ِٕٙب دذ٠مزٗ ٚلَ ٠ضدادع١ٍٗ دذ٠مزٗ؟"، لبٌذ: ٔعُ، فبِشٖ سعٛي الله صلى الله عليه وسلم اْ ٠بخز 

 (ماجه : باَبُ: الْمُخْتلَِعَتِ تأَخُْذُ مَا أعَْطَاهَا

 ہے کہ جمیلہ بنت سلول  ر ضی ا للہ عنہا نے نبی ا کرم صلی ا للہ علیہ و سلم کے ب ا س 

 

 ت
ئ
عبدا للہ بن عباس ر ضی ا للہ عنہما سے ر و ا 

 پر کسی 

 

 ت
ئ
ا 

 

 ش ( ب
ہ
 کیا: ا للہ کی قسم میں )ا پنے شو

 

 ہو ا ٓ کر عرض

 

لاقی خرا بی سے غصہ نہیں کر ر ہی ہوں، لیکن میں مسلماں

 

د ینی و  ا خ

ا پسند 

 

 سے و ہ مجھے ب

 

 ں گی کیونکہ شکل و  صور ت

 

 کے شا تھ نہیں ر ہ ب ا و

 

ا پسند کرتی ہوں، میں ا ں

 

ا شکری( کو ب

 

 ش  کی ب
ہ
کر کفر )شو

س ماب ا : 
ف
 سے 

 

 و ا پس لو”ہیں، تو نبی ا کرم صلی ا للہ علیہ و سلم نے ا ں

 

 کا د ب ا  ہوا  ب ا غ

 

ا  د و  گیکیا ا ں

 

و ں نے کہا: ہاں، آ ت  صلی “ب
ہ

 

ب
؟ ا 

 ب ا د ہ نہ لیں۔

 

 لے لیں، ا و ر  ر

 

 کو حکم د ب ا  کہ ا پنی بیوی جمیلہ سے ا پنا ب ا غ

 

 ت
ئ
ا 

 

 ا للہ علیہ و سلم نے ب
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Jamilah bint Salul came to the Prophet (صلى الله عليه وسلم) and said: "By Allah, I 

do not find any fault with Thabit regarding his religion nor his 

behavior, but I hate disbelief after becoming Muslim and I cannot 

stand him. "The Prophet (صلى الله عليه وسلم) said to her: 'WiIl you give him back 

his garden?" She said: "Yes." So the Messenger of Allah (صلى الله عليه وسلم) told 

him to take back his garden from her and no more than that. 

 
In following Hadith, an incident of Habibah bint Sahl (RA), who was 

another wife of Thabit bin Qais (RA) is narrated, which is also reported in several 

books of Hadith. 

أٙب اخجشرٗ، عٓ دج١جخ ثٕذ عًٙ الَٔصبس٠خ، أٙب وبٔذ رذذ ثبثذ ثٓ ل١ظ ثٓ شّبط، 

سعٛي الله صلى الله عليه وسلم خشج إٌٝ اٌصجخ فٛجذ دج١جخ ثٕذ عًٙ عٕذ ثبثٗ فٟ اٌغٍظ، فمبي سعٛي ٚاْ 

الله صلى الله عليه وسلم:" ِٓ ٘زٖ؟" فمبٌذ: أب دج١جخ ثٕذ عًٙ، لبي:" ِب شبٔه؟" لبٌذ: لَ أب ٚلَ ثبثذ ثٓ 

:" ٘زٖ دج١جخ ثٕذ عًٙ، ل١ظ ٌضٚجٙب، فٍّب جبء ثبثذ ثٓ ل١ظ، لبي ٌٗ سعٛي الله صلى الله عليه وسلم

ٚروشد ِب شبء الله اْ رزوش"، ٚلبٌذ دج١جخ: ٠ب سعٛي الله، وً ِب اعطبٟٔ عٕذٞ، فمبي 

 ۔ "، فبخز ِٕٙب، ٚجٍغذ ٟ٘ فٟ اٍ٘ٙبسعٛي الله صلى الله عليه وسلم ٌثبثذ ثٓ ل١ظ:" خز ِٕٙب

شجہ: ِٛ ب اِبَ (، ٚلذ أخ15792(، )رذفخ الأششاف: 3492) 34/اٌطلَق یعٕٓ إٌغبئ    »

( 2317) 7/اٌطلَق ی(، عٕٓ اٌذاس6/434ِ(، ِغٕذ ادّذ )31)11ِبٌک/اٌطلَق 

 («خ١)صذ

  ا للہ عنہا سے ر و ا  ر ضی یہبنت سہل ا نصار  حبیبہ
ئ

 

 

 بن قیس ت

 

 ت
ئ
ا 

 

ہ کے نکاح میں بن شماس ر ضی ہے کہ و ہ ب

 

ن
ع
 کب  ا  ،تھیں ا للہ 

ے کے لیے ا للہ علیہ ہوا  کہ ر سول  ا للہ صلی ب ا ر  کیا

 

ھی
  نکلے تو آ ت  نے حبیبہ و سلم فجر پڑ

ھ
  بنت سہل کو ا ند
ی

ا پنے  میں ش ے

 ے پر ب ا  

 

 ہے؟”پوچھا:  نےو سلم  ا للہ علیہ آ ت  صلی ا ،ب  د ر و ا ر

 

 ا للہ علیہ بنت سہل ہوں، آ ت  صلی حبیبہ : میںبولیں“ کوں

س ما
ف
 ہے؟ کیا: ”ا ب  و سلم نے 

 

 بن قیس“ ب ا ت

 

 ت
ئ
ا 

 

 ش  ب
ہ
 کے شا تھ گزا ر ا  نہیں ا  کہ میر کے متعلق بولیں و ہ ا پنے شو

 

ہو سکتا،  ا ں

 بن قیس

 

 ت
ئ
ا 

 

س ما ا للہ علیہ آ ئے تو ر سول  ا للہ صلی پھر ج ب  ب
ف
 سے 

 

و ں نے مجھ سے  بنت سہل ہیں حبیبہ یہ: ”ا  ب  و سلم نے ا ں
ہ

 

ب
ا 

 کر کی جنہیں ب ا تیں بہت سی

 

و ں نے جو کچھ مجھے )مہر و غیرکہنے لگیں حبیبہ ،“ہیں ا للہ نے چاہا د
ہ

 

ب
تھا  ا ب  ( د ہ: ا للہ کے ر سول   ا 

 بن قیس ا للہ علیہ ب ا س ہے، چنانچہ آ ت  صلی ےو ہ سب  میر

 

 ت
ئ
ا 

 

و ں “سے لے لو ا س )مال ( میں”سے کہا:  و سلم نے ب
ہ

 

ب
، تو ا 

 ۔ ر ہیں ا و ر  و ہ ا پنے گھر و ا لوں کے ب ا س بیٹھی سے لے لیا میں سنے ا 

She (Habibah) was the wife of Thabit ibn Qays ibn Shimmas. The 

Messenger of Allah (صلى الله عليه وسلم) came out one morning and found 

Habibah by his door. 

The Messenger of Allah (صلى الله عليه وسلم) said: Who is this? She replied: I am 

Habibah, daughter of Sahl. He asked: What is your case? She 

replied: I and Thabit ibn Qays, referring to her husband, cannot 

live together. 
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When Thabit ibn Qays came, the Messenger of Allah (صلى الله عليه وسلم) said to 

him: This is Habibah, daughter of Sahl, and she has mentioned 

(about you) what Allah wished to mention. 

Habibah said: Messenger of Allah, all that he gave me is with me. 

The Messenger of Allah (صلى الله عليه وسلم) said to Thabit ibn Qays: Take it 

from her. So he took it from her, and she lived among her people 

(relatives). 

 
7. These are considered by scholars of Ahadith as the basic Ahadith that 

explain the legality of Khula as a right of women in the Islamic Law because it 

was granted to them by the Holy Prophet (SAW) when so demanded by the 

ladies in lieu of Mahar. The abovementioned Ayat No.229 of Surah Al-Baqarah 

and Ahadith give us some fundamental points of guidance necessary for a 

court of law to keep in mind while passing a decree and judgment of 

dissolution of marriage on the basis of Khula. These points are as follows:  

Firstly, it is the fundamental right of a woman according to the 

injunctions of Islam as laid down in the Holy Quran and Sunnah to claim decree 

for dissolution of marriage from the court of law, which cannot be denied.  

Secondly, to seek a decree of dissolution of marriage on the basis of 

Khula from the court of law, levelling of any allegation of maltreatment or 

mistreatment and misbehavior is not at all necessary. It is sufficient for her to 

state that she dislikes her husband to the extent that she cannot live with him 

as his wife within the limits prescribed by Allah for the court to proceed upon 

her demand. The wordings of these Ahadith are also very relevant that any 

kind of subjective feeling regarding disliking of a husband is a valid ground of 

dissolution of marriage on the basis of Khula, no additional ground or proof is 

required by the court to prolong the matter. 
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Thirdly, in addition to that, the statement which is referred to in the 

preceding paragraph, if woman wants Khula from her husband and she 

willfully returns the full amount of Mahar to her husband as Badal-e-Khula 

لع)
 

خ

  .then the court should pass a decree of Khula without delay ,(بدل  

8. A decision of Hazrat Umar (R.A) is also relevant in this regard, which guides 

us that if a wife is discontented with her husband and does not want to continue 

to live with him as his wife then her marriage can be dissolved on the basis of 

Khula, even at a reduced amount of Mahar from the total amount of Mahar.  

(25841)  ُّٟ َُ الْأسَْدعَْزبِٔ ١ ِ٘ ُٓ إثِْشَا ذُ ثْ َّّ ذَ ُِ ُّٟ دَذَّ أخَْجَشََٔب أَ  أخَْجَشََٔب أثَُٛ ثَىْشٍ  عِشَالِ ٌْ َٔصُشِ ا ُْ ثْ ثُٛ  َٕب عُف١َْب

َ٘شِٜ  ْٛ ٌْجَ ِ ثدذَ ا ِٓ دَذَّثََٕب عَجْذاُللَّّ ٌْذَغَ ُٓ ا ْٓ أ٠َُّٛةَ اٌغَّ  ْ َٕب عٍََٝ ثْ ُْ عَ ١ٌِذِ دَذَّثََٕب عُف١َْب َٛ ٌْ ُٓ ا خْز١َِبِٟٔ لَبيَ ث

 َِ شَأحَ  دَذَّثَِٕٟ وَث١ِش   ِْ َّْ ا شَحَ : أَ ُّ شَ ثْ ضَ شَ َٔ ٌَٛٝ عَ َّ بسَحِ عُ َِ ب فِٝ إِ َٙ جِ ْٚ ْٓ صَ ِِ ٌْخَطَّبةِ سَضِ دْ  ُ  یَ ِٓ ا اللَّّ

ب إٌَِٝ ث١َْذٍ  َٙ شَ ثِ َِ َ ُْٕٗ فَأ ىَ ثْ وَث١ِشِ اٌضَّ عَ َّ ب فَ ثَ ًِ فَ َٙ َُّ أخَْشَجَ ُ ٍَ ث ِٗ ثلَََثخََ أ٠ََّب ب : و١َْفَ سَأ٠ذِ؟ لَبٌَذْ ذُ ف١ِ َٙ مَبيَ ٌَ

 َِ ادَخَ إِلََّ فِ :  جَذْدُ اٌشَّ َٚ شُ سَضِ  ٖز٘ یب  َّ َِ فَمَبيَ عُ ب  یَ الأ٠َّب َٙ ْٓ لشُِ  ِِ  ْٛ ٌَ َٚ ب  َٙ ُْٕٗ : اخٍَْعُ ُ عَ   ]حسن[اللَّّ

لافت میں ا پنے خاو ند کی 

 

 عمرؓ کی خ

 

 نے حضرت

 

 کیا کہ ا ب ک عور ت

 

لام نے مجھے بیاں

 

س ماتے ہیں کہ سمرہ کے غ
ف
 ا یوت  سختیانی 

 

س مانی کی ب
ف
ا 

 قید ر کھنے کے بعد آ ت  نے ا سے نکالا ا و ر  تو 

 

 بھرا  ہوا  تھا۔ تین د ں

 

ت
ک
 ا  کر

 

آ ت  نے ا سے ا ب ک کوٹھڑی میں بند کر د ب ا  جس میں کور

 نصیب ہوئی ہے۔  پوچھا کہ تیرا  کیا حال 

 

د ا  کی قسم مجھ کو ا نہی ر ا توں میں ر ا جب

 

س ماب ا : تو ا س سے ر ہا۔ ا س نے کہا خ
ف
 عؓمر نے 

 

حضرت

 ہی کیوں نہ ہو۔ 

 

ع کر لے، ا گرچہ ا ب ک ب ا لی کے عوض

ل

 

خ

ص، ض ا لسنن) 

 ہی  
ہلق

 ۹۰۴ ا رٰی لی 

 

 (۴، ح

An opinion of Hazrat Ali (RA) states that the amount of Badl-e-Khula 

should not be more than the total amount of Mahar. Majority of Muslim jurists 

are of the same opinion. Most of them are reported in the same book i.e. 

Musannaf Ibn Abi Shaybah as under: 

 عٓ عٍی ، لبي : لَ ٠أخز ِٕٙب اکثش ِّب اعطب٘ب۔( ۸۸۸ٓٔ)

س ماتے
ف
 علیؓ  

 

 نہیں۔حضرت

 

 ب ا د ہ عاوو ہ  ینا  د ر سب

 

ع کرتے ہوئے مہر سے ر

ل

 

خ

 سے 

 

  ہیں کہ عور ت

 ۷۰۵مصنف ا بنِ ا بی شیبہ،ض) 

 

 (۷، ح

These aforementioned decisions and opinions of the Sahabah (R.A) tell 

us that the amount of return of Mahar should not exceed from the maximum 

amount of Mahar, which is paid, however it can be settled at much lesser 

amount depending upon the circumstances of a case.  
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9. We would like to highlight this important point regarding Khula that it 

is not always necessary or binding on the woman to completely forego her 

dower for seeking dissolution of marriage on the basis of Khula. The amount 

of monetary compensation, which is to be paid by a woman, in a case of Khula 

cannot be greater than the dower amount received by her from her husband. 

This point is based on the wordings of the following Ahadith:  

عٓ اثٓ عجبط ، اْ ج١ٍّخ ثٕذ عٍٛي ارذ إٌجٟ صلى الله عليه وسلم، فمبٌذ: ٚالله ِب اعزت عٍٝ ثبثذ فٟ 

د٠ٓ، ٚلَ خٍك ٌٚىٕٟ اوشٖ اٌىفش فٟ الإعلََ لَ ا ١مٗ ثغضب، فمبي ٌٙب إٌجٟ صلى الله عليه وسلم:" ارشد٠ٓ 

سنن ابن ) .ِشٖ سعٛي الله صلى الله عليه وسلم اْ ٠بخز ِٕٙب دذ٠مزٗ ٚلَ ٠ضدادع١ٍٗ دذ٠مزٗ؟"، لبٌذ: ٔعُ، فب

 (ماجه : باَبُ: الْمُخْتلَِعَتِ تأَخُْذُ مَا أعَْطَاهَا

 ہے کہ جمیلہ بنت سلول  ر ضی ا للہ عنہا نے نبی ا کرم صلی ا للہ علیہ و سلم کے ب ا س 

 

 ت
ئ
عبدا للہ بن عباس ر ضی ا للہ عنہما سے ر و ا 

 ہو 

 

لاقی خرا بی سے غصہ نہیں کر ر ہی ہوں، لیکن میں مسلماں

 

 پر کسی د ینی و  ا خ

 

 ت
ئ
ا 

 

 ش ( ب
ہ
 کیا: ا للہ کی قسم میں )ا پنے شو

 

ا ٓ کر عرض

ا شکری( کو

 

 ش  کی ب
ہ
ا پسند کر کفر )شو

 

 سے و ہ مجھے ب

 

 ں گی کیونکہ شکل و  صور ت

 

 کے شا تھ نہیں ر ہ ب ا و

 

ا پسند کرتی ہوں، میں ا ں

 

 ب

س ماب ا : 
ف
 سے 

 

ا  د و  گی”ہیں، تو نبی ا کرم صلی ا للہ علیہ و سلم نے ا ں

 

 و ا پس لوب

 

 کا د ب ا  ہوا  ب ا غ

 

و ں نے کہا: ہاں، آ ت  صلی “کیا ا ں
ہ

 

ب
؟ ا 

 کو حکم د ب ا  کہ 

 

 ت
ئ
ا 

 

 ب ا د ہ نہ لیںا پنی بیوی جمیلہا للہ علیہ و سلم نے ب

 

 لے لیں، ا و ر  ر

 

 ۔ سے ا پنا ب ا غ

Jamilah bint Salul came to the Prophet (صلى الله عليه وسلم) and said: "By Allah, 

I do not find any fault with Thabit regarding his religion nor his 

behavior, but I hate disbelief after becoming Muslim and I 

cannot stand him. "The Prophet (صلى الله عليه وسلم) said to her: 'WiIl you give 

him back his garden?" She said: "Yes." So the Messenger of Allah 

 told him to take back his garden from her and no more (صلى الله عليه وسلم)

than that.  

[emphasis added] 
 
10. However, if a wife claims that she is forced to seek a decree of Khula 

because of her husband's ill-treatment or mistreatment, etc., the Court may 

reduce the amount of compensation if it finds the husband at fault after 

recording of evidence so much so that in severe cases, the Court may grant 

divorce in case of Khula to a wife without paying back any amount of Mahar 

 at all. Many great Muslim jurists are of this opinion, like Imam (ِہش)

Muhammad Hassan Al-Shaybani, Imam Abu Hanifa and Imam al-Kasani etc. It 



Shariat Petition No.16/I of 2022  Page-11 

 

is reported by Imam Muhammad Hassan Al-Shaybani that Imam Abu Hanifa 

was of the following opinion in this regard: 

محمد لبي: اخجشٔب اثٛ د١ٕفہ عٓ دّبد عٓ اثشا١ُ٘ لبي: ارا کبْ اٌظٍُ ِٓ لجً اٌّشاح فمذ دٍذ 

فلَ رذً ٌہ اٌفذ٠ۃ۔ لبي محمد: ٚثہ ٔبخز، لَرذت ٌہ ٌک اٌفذ٠ۃ، ٚاْ کبْ ٠جٕی ِٓ لجً اٌشجً 

ی ِب اعطب٘ب ش١ٕب ٚاْ فعً فٙٛ جبئضفی اٌمضبء۔   اْ ٠ضداد عٍٰ

ہ حضرت ابراہیمؓ سے  ور و ہ حضرت حماد ؓسے ا ترجمہ! حضرت امال محمد ؓ فرماتے ہیں! ہمیں حضرت امال ابو حنیفہؓ نے خبر دی و

ہ فرماتے ہیں جب ظلم عو و ف سے )زیادتی( ہو روایت کرتے ہیں  ور جب مرد کی طر یہ لینا جائز ہے ا رت کی طرف سے ہو تو فد

۔  تو اس کے لئےفدیہ جائز نہیں 

(Ref: Imam Muhammad Shaybani, Kitab-ul-Asar, Page 258) 

 
 The matter is further elaborated by Imam Muhammad Hassan 

Al-Shaybani in his Muta as follow:  

 جبء إٌشٛص ِٓ لجٍہ ٌُ ٔذت ٌہ اْ ٠بخز ِٕٙب ل١ٍلَ ٚلَ کث١شا۔۔۔۔۔۔ارا 

مرد کی طرف سے ہو تو ہم پسند نہیں کرتے  ور اختلاف  دتی ا ہکہ اگر زیا ۔ کا شوہر(عورت )و دہ کچھ بھی لے  اسُ سے تھوڑا یا زیا

(Ref: Muta Imam Muhammad, Page 288) 

 

According to him, same was the opinion of Imam Abu Hanifa. In 

addition to that many other jurists are also of the similar opinion, which is 

quoted by Ibn Qudamah in al-Mughni as under:  

ب (5751) َٙ َٕعَ َِ  ْٚ ب، أَ َٙ اٌزَّض١ِ١ْكِ ع١ٍََْ َٚ شْةِ  َ٘ب ثِبٌضَّ ضَبسَّ َٚ جَزَُٗ،  ْٚ ًَ صَ ْْ عَضَ ب إ َِّ َ : فَأ  ً فصَْ

 َٚ  ،  ً ٍْعُ ثَبِ  خُ ٌْ ُْٕٗ، فَفَعٍَذَْ، فَب ِِ ب  َٙ َٔفْغَ  َٞ زفَْزذَِ ٌِ ٌِهَ،  ِٛ رَ َٔذْ َٚ  ُِ مَغْ ٌْ ا َٚ َّٕفمََخِ،  ْٓ اٌ ِِ ب؛  َٙ ضُ دُمُٛلَ َٛ عِ ٌْ ا

 َّّ ذَ ُِ  ِٓ ُِ ثْ ٌْمَبعِ ا َٚ  ِ ّٟ إٌَّخَعِ َٚ  ِ ّٟ عْجِ اٌشَّ َٚ ذٍ  ِ٘ جَب ُِ َٚ عَطَبءٍ  َٚ ِٓ عَجَّبطٍ  ْٓ اثْ ٌِهَ عَ َٞ رَ ِٚ شْدُٚد . سُ ذٍ َِ

لَ  َٚ  ُّٞ سِ ْٛ اٌثَّ َٚ ٌِه   ب َِ ِٗ لَبيَ  ثِ َٚ  ِ ّٞ شِ ْ٘ اٌضُّ َٚ  ِٓ َّ دْ ِٓ عَجْذِ اٌشَّ ١ْذِ ثْ َّ دُ َٚ ِٓ شُع١َْتٍ  شِٚ ثْ ّْ عَ َٚ حَ  َٚ عُشْ زبَدحَُ َٚ

ُ  عَبصٍ  َٛ آثِ ُ٘ َٚ  ، َ ضُ لََصِ َٛ عِ ٌْ ا َٚ  ، ٌْعَمْذُ صَذ١ِخ  لَبيَ أثَُٛ د١َِٕفَخَ: ا َٚ إِعْذَبقُ  َٚ  ُّٟ بفِعِ اٌشَّ َٚ. 

ور جینا تنگ کردے، یا بیوی کے : 5751 فصل: اگر مرد اپنی بیوی پر زور زبردستی تشدد   یا مار پیٹ کے ذریعے نقصام پہنچائے ا

زواج ہونے کی صورت میں بیویوں کے مابین دنوں کی( تقسیم  دائیگی نہ کرے مثلا نام ونفقہ کے اخراجات یا )متعدد ا حقوق کی ا

یادتی  )ظلم وز ور وغیرہ۔  تاکہ یہ بیوی  ے، ا کرد ہر کو پیش  جام بچانے کے لیے کچھ ماك اپنے شو اپنی  کی وجہ سے(  یا حقوق نہ ملنے 

یہ  ور بدلے میں عورت سے لیا گیا ماك واپس کرایا جائے گا۔  ے تو ایسی خلع باطل ہے، ا د بیوی اس تکلیف سے نجا کی خاطر ایسا کر

قاسم بن محمد عباس، عطاء، مجاہد، شعبی، نخعی،  ور زہری سے روایت حضرات ابن  ، عروی، عمر بن ب، ح، د بن بن  ال امن او ا

ور اسحاق کی بھی یہی رائے ہے۔ جبکہ امال ابو حنیفہ کہتے ہیں کہ )تنفیذ  مروی ہے۔ جبکہ ائمہ میں سے مالک، ثوری، قتادہ، شافعی، ا

بدلے میں ماك لینے )کا مطالبہ تھا تو عورت پر ماك ور  ظلم در  کے لحاص سے( یہ عقد درست ہوگا ا ایسا  دینا( لازل ٹھرے گا جبکہ )

نافرمام ہے۔ ور  والا شخص( گنہگار ا  ظلم کرنے 
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اٌّغٕٟ لَثٓ لذاِخ، اٌّؤٌف: أثٛ محمد ِٛفك اٌذ٠ٓ عجذ الله ثٓ أدّذ ثٓ محمد ثٓ لذاِخ اٌّمذعٟ 

/ ص 7َ )ج 1968 -٘ـ 1388٘ـ(، إٌبشش: ِىزجخ اٌمب٘شح، ربس٠خ إٌشش: 620)اٌّزٛفٝ: 

327) 

 

11. This point was also elaborated by this Court in our earlier judgment 

reported as PLD 2022 FSC 25 (Imran Anwar Khan v. Government of Punjab, 

etc.). We have already declared in our abovementioned judgment that under 

the Islamic law, as laid down in the Holy Quran and Sunnah, no Badl-e-Khula 

 can be fixed by a statute as a mandatory amount for claiming Khula (ثذي خٍع)

from the husband through a Court. In case a woman voluntarily surrenders the 

entire amount of dower (مہز) she received at the time of her marriage in lieu of 

claiming Khula or Badl-e-Khula through a Court, then the Court has no option 

but to grant the decree of dissolution of marriage in her favour, after providing 

a chance to the spouses for reconciliation before passing of any decree of 

Khula. However, if a lady claims that she wants to seek Khula from her husband 

through a Court due to any maltreatment, mistreatment or ill-treatment, then 

the Court will decide the quantum of amount to be returned by the lady to the 

husband for seeking Khula based on the evidence and circumstances of the 

case after determining who is responsible for breakdown of the marriage. 

12. The right of Khula granted to women by the Holy Quran and Sunnah is 

an absolute and a unique right, whereby a marriage can be dissolved through 

a Court at her will. A wife can get this right by showing her willingness to 

return the Mahar to her husband and in addition by simply stating in a court 

of law that she can no longer live with her husband as his wife within the 

prescribed limits set by the Almighty Allah as a reason for dissolution of 

marriage. This right of women cannot be denied by the court of law.  
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13. In view of the above, the instant Shariat Petition being not 

maintainable was dismissed in limine vide short order announced in open 

Court on 19.09.2023 and these are the detailed reasons for the same. 

 

 
(JUSTICE DR. SYED MUHAMMAD ANWER) 

JUDGE 
 
 
 

(JUSTICE IQBAL HAMEEDUR RAHMAN) 
CHIEF JUSTICE 

 
 
 

(JUSTICE KHADIM HUSSAIN M. SHAIKH) 
JUDGE 

 
 
 
 
Khalid/* 
 
 

APPROVED FOR REPORTING. 
 
 
 

 


